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REAL PROPERTY ACTIONS AND PROCEEDINGS LAW

RPAPL § 753: The civil court may issue a permanent injunction
to a tenant who has cured a default within the statutory ten day
period
In New York, a tenant charged with breaching a covenant of
his lease and served with a notice to cure may apply to the supreme court for a preliminary injunction tolling the period within
which to cure.' This injunction, commonly known as a Yellowstone
injunction,2 allows for the preservation of the lease until the merits
1 See First Nat'l Stores v. Yellowstone Shopping Center, 21 N.Y.2d 630, 637, 237
N.E.2d 868, 870, 290 N.Y.S.2d 721, 725 (1968).
Under the decision of the New York Court of Appeals in First Nat'l Stores v. Yellowstone Shopping Center, if the tenant fails to cure the default within a specified time, the
tenancy terminates in the absence of a preliminary injunction. See id. In Yellowstone, a
controversy arose between a commercial tenant and a landlord as to which of them was
required to install a sprinkler system required by the fire department. Id. at 634, 237 N.E.2d
at 869, 290 N.Y.S.2d at 722. The landlord asserted that it was the tenant's obligation and
invoked provisions of the lease that provided that if the tenant did not cure the default
within ten days, the tenancy could be terminated. Id. at 635, 237 N.E.2d at 869, 290
N.Y.S.2d at 723. The tenant did not cure the default and instituted a declaratory judgment
action by service of a summons only. Id. A temporary restraining order tolling the period
within which to cure was not obtained, however, until after the ten day period had expired.
Id. at 637, 237 N.E.2d at 870, 290 N.Y.S.2d at 724. The Appellate Division, Second Department, determined that it was indeed the tenant's duty under the lease to install the sprinkler, 28 App. Div. 2d 873, 873, 281 N.Y.S.2d 873, 874 (2d Dep't 1967), and recognized that it
was possible for the landlord to declare the lease at an end since the default period had
expired without cure and no injunction was obtained to toll the cure period, id. at 873, 281
N.Y.S.2d at 875. Nevertheless, the Appellate Division refused to terminate the lease since
the "tenant was acting in good faith when it brought the declaratory judgment." Id. In
reversing, the Court of Appeals held that once a lease is terminated, courts are powerless to
revive the tenancy. 21 N.Y.2d at 637-38, 237 N.E.2d at 870-71, 290 N.Y.S.2d at 725-26.
Following the Court's decision in Yellowstone, tenants confronted with a notice to cure
a default immediately apply to the supreme court to obtain a preliminary injunction in
order to toll the cure period. See Wilen v. Harridge House Assocs., 94 App. Div. 2d 123, 125,
463 N.Y.S.2d 453, 454 (1st Dep't 1983); Mannis v. Jillandrea Realty Co., 94 App. Div. 2d
676, 677-78, 463 N.Y.S.2d 3, 5 (1st Dep't 1983) (Milonas, J., concurring); Nunez v. 164 Prospect Park West Corp., 92 App. Div. 2d 540, 540, 459 N.Y.S.2d 105, 106 (2d Dept. 1983).
2 See Brodsky v. 163-35 Ninth Ave. Corp., 103 App. Div. 2d 105, 106, 478 N.Y.S.2d
1017, 1018 (2d Dep't 1984) (per curiam); Wilen v. Harridge House Assocs., 94 App. Div. 2d
123, 125, 463 N.Y.S.2d 453, 454 (1st Dep't 1983); Newmann v. Mapama Corp., 96 App. Div.
2d 793, 794-95, 466 N.Y.S.2d 331, 333-34 (1st Dep't 1983).
In an effort to avoid the harshness of forfeiture of a lease authorized by the Court in
Yellowstone, lower courts began to issue injunctions routinely. See, e.g., Podolsky v. Hoffman, 82 App. Div. 2d 763, 763, 441 N.Y.S.2d 238, 239 (1st Dep't 1981) ("[b]ecause the plaintiffs have a substantial property interest in their lease their right to cure must be pre-
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of the dispute have been adjudicated.3 A recent amendment to section 753 of the RPAPL, which authorizes the civil court to grant a
ten day cure period to a residential tenant in default, 4 has, however, placed the continued viability of the traditional Yellowstone
injunction in question. Recently, in Post v. 120 East End Avenue
served"); Vanguard Diversified, Inc. v. Review Co., 35 App. Div. 2d 102, 105, 313 N.Y.S.2d
269, 272 (2d Dep't 1970) (the law does not favor forfeiture of a lease). In addition, in the
aftermath of Yellowstone, courts generally have held that an application for a Yellowstone
injunction is not subject to the stringent standards that govern the granting of other injunctions. See, e.g., Finley v. Park Ten Assocs., 83 App. Div. 2d 537, 538, 441 N.Y.S.2d 475, 476
(1st Dep't 1981) (standards applicable to temporary injunctive relief have little application
to the Yellowstone situation); Schuller v. D'Angelo, 117 Misc. 2d 528, 532-33, 458 N.Y.S.2d
501, 504 (Sup. Ct. N.Y. County 1983) (mere possibility of success on the merits is sufficient
evidence to obtain Yellowstone injunction); Medina v. Brabert Realty Co., 114 Misc. 2d 816,
822-25, 452 N.Y.S.2d 787, 791-93 (Sup. Ct. N.Y. County 1982) (tenant would suffer irreparable injury absent a Yellowstone injunction).
In Demler v. Bing & Bing Management, 116 Misc. 2d 793, 795, 456 N.Y.S.2d 624, 626
(Sup. Ct. N.Y. County 1982), the court concluded that a Yellowstone injunction must be
issued when two factors are present: 1) "a notice to cure has been served upon a tenant,
with the potential of subsequent service [to determine the tenancy; and 2)] the tenant has
asserted a justiciable claim that he is not in default." Id.
3 See Brodsky v. 163-35 Ninth Ave. Corp., 103 App. Div. 2d 105, 106, 478 N.Y.S.2d
1017, 1018 (2d Dep't 1984) (per curiam); Runes v. Douglas Elliman-Gibbons & Ives, 83 App.
Div. 2d 805, 805, 442 N.Y.S.2d 4, 5 (1st Dep't 1981); Wuertz v. Cowne, 65 App. Div. 2d 528,
528, 409 N.Y.S.2d 232, 233 (1st Dep't 1978). The entry of injunctive relief at an early stage
of litigation protects substantial rights of the tenant inasmuch as the landlord is restrained
from taking action to cancel the lease or enforce his rights under it. See Batista, 'Yellowstone' Revisited: The Pendulum Has Swung, N.Y.L.J., Dec. 29, 1983, at 3, col. 1.
' See RPAPL § 753(4) (McKinney Supp. 1984-1985). Section 753(4) provides, in pertinent part:
753. Stay where tenant holds over in premises occupied for dwelling purposes in
City of New York
4. In the event that such proceeding is based upon a claim that the tenant or
lessee has breached a provision of the lease, the court shall grant a ten day stay of
issuance of the warrant, during which time the respondent may correct such
breach.
Id. Chapter 870 of the Laws of 1982 amends the heading of RPAPL § 753(1) by deleting the
term "Discretionary Stay" and substituting the term "Stay". Ch. 870, § 1, [1982] N.Y. Laws
2929.
Prior to the amendment, defaulting tenants who were unsuccessful on the merits were
afforded no opportunity at the end of the summary proceeding to cure the default. See
Yellowstone, 21 N.Y.2d at 637-38, 237 N.E.2d 870-71, 290 N.Y.S.2d at 725-26. The new law
allows residential tenants a period of time within which to cure a breach "after a determination is made that a breach actually exists." Memorandum of Sen. Bogues, reprinted in
[1982] N.Y. LEGIs. ANN. 280. Thus, a tenant's expectation that he will have an opportunity
to cure after it has been judicially determined that he is in breach of the lease is satisfied.
Id.
Compare Newmann v. Mapama Corp., 96 App. Div. 2d 793, 796, 466 N.Y.S.2d 331,
335 (1st Dep't 1983) (Silverman, J., concurring) and Nunez v. 164 Prospect Park West
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Corp.', the New York Court of Appeals interpreted section 753(4)
as a legislative revision of the Yellowstone doctrine and held that
the civil court, rather than the supreme court, shall issue a permanent injunction in favor of a tenant who has lost his defense on the
7
merits to allow him to cure within the statutory period.
In Post, the Court of Appeals reviewed a supreme court order
granting a Yellowstone injunction to a residential tenant.8 The
tenant had been served by the defendant landlord with a notice of
default and a notice to cure alleged violations of a term of his lease
restricting use of the apartment to residential purposes.9 Following
Corp., 92 App. Div. 2d 540, 540-41, 459 N.Y.S.2d 105, 106 (2d Dep't 1983) with Wilen v.
Harridge House Assocs., 94 App. Div. 2d 123, 127, 463 N.Y.S.2d 453, 455-56 (1st Dep't 1983)
and Mannis v. Jillandrea Realty Co., 94 App. Div. 2d 676, 677, 463 N.Y.S.2d 3, 5 (1st Dep't

1983).
In Newmann, Justice Silverman concluded that there is no longer a need for supreme
court relief in the form of a Yellowstone injunction since the new statute provides adequate
protection. 96 App. Div. 2d at 796, 466 N.Y.S.2d at 335 (Silverman, J., concurring). "The
obvious meaning and purpose of the amendment is to eliminate the need for these preliminary injunctions and to give the tenant precisely what Yellowstone would have given him,
i.e., a period after the final determination of the action in which to cure the default." Id.
In Nunez, the court determined that RPAPL § 753(4) has eliminated the need for a
preliminary Yellowstone injunction because even if the landlord succeeds in the summary
proceeding, the tenant still has a ten day period to cure. 92 App. Div. 2d at 540-41, 459
N.Y.S.2d at 106.
In Wilen, special term denied the plaintiffs' requested injunction on the ground that
RPAPL § 753(4) precludes the need for such an injunction. Wilen v. Harridge House Assocs., 116 Misc. 2d 724, 725, 455 N.Y.S.2d 1006, 1007 (Sup. Ct. N.Y. County 1982), affd, 94
App. Div. 2d 123, 463 N.Y.S.2d 453 (1st Dep't 1983). The Appellate Division, First Department, reversed, holding that a Yellowstone injunction should still be available when the
tenant is entitled to affirmative equitable relief. 94 App. Div. 2d at 127, 463 N.Y.S.2d at 455.
"It is sufficient to conclude only that the statute was not intended to eliminate the power to
render Yellowstone injunctions ....
Id. at 127, 463 N.Y.S.2d at 456.
The Appellate Division, First Department, in Mannis, despite determining that injunctive relief should have been denied, 94 App. Div. 2d at 677, 463 N.Y.S.2d at 4, emphasized
that RPAPL § 753(4) was not intended completely to eliminate the availability of supreme
court relief in certain situations, id. at 677, 463 N.Y.S.2d at 5. When a tenant requires affirmative equitable relief and when the civil court lacks the equitable power to provide such
relief, continued resort to the Yellowstone procedure may be necessary. Id.
It should be noted that there is a dearth of legislative history concerning the amendment and proper construction of § 753(4). See Mannis, 94 App. Div. 2d at 677, 463 N.Y.S.2d
at 5; Schuller v. D'Angelo, 117 Misc. 2d 528, 531, 458 N.Y.S.2d 501, 503 (Sup. Ct. N.Y.
County 1983).
62 N.Y.2d 19, 464 N.E.2d 125, 475 N.Y.S.2d 821 (1984).
Id. at 27, 464 N.E.2d at 128-29, 475 N.Y.S.2d at 824-25.
8 Id. at 23, 464 N.E.2d at 126, 475 N.Y.S.2d at 822.
Id. The plaintiff tenant allegedly conducted part of his psychiatric practice from his
apartment. Id. A series of conferences and correspondence between the landlord and tenant
occurred prior to the tenant's receipt of the default notice. Id. During this time the tenant
admitted using his apartment for business purposes. Id.
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the traditional Yellowstone procedure, the plaintiff instituted an
action in the supreme court seeking both injunctive relief and a
declaration of his rights. 10 Special term, without resort to the yetto-be-amended section 753(4), granted the requested Yellowstone
injunction." Concluding that newly enacted RPAPL 753(4) had no
application when a tenant's default could not be cured within the
ten day period prescribed by the statute, the Appellate Division,
First Department, affirmed.2 Two dissenting justices found that
the alleged default was readily curable within ten days and argued
that the civil court was the proper forum for settling the dispute.'
The Court of Appeals reversed and remitted to the supreme
court.' 4 Writing for a unanimous court, Judge Simons concluded
that when a tenant is able to obtain complete relief in civil
court-that is, when his default is readily curable within a period
of ten days-both section 753(4) and strong policy reasons dictate
10Id. The plaintiff pleaded four causes of action: 1) that he had not breached the lease
terms; 2) that any default was not material; 3) that the defendant was estopped from enforcing the requirements of the residential use only clause; and 4) that the defendant had
waived the default. Id.
n Id. at 24, 464 N.E.2d at 126, 475 N.Y.S.2d at 822. Subsequent to the submission to
special term, but prior to the court's order, the amended RPAPL § 753 became effective. Id.
The new provision was not considered because it became effective after argument of the
motion and the defendant did not move for reargument. Id.
12 95 App. Div. 2d 697, 697, 464 N.Y.S.2d 108, 108 (1st Dep't 1983).
13 Id. at 699, 464 N.Y.S.2d at 111 (Silverman and Bloom, J.J., dissenting). The dissenting justices contended that the plaintiff in Post would be able to obtain all the "Yellowstone" relief it required under RPAPL § 753(4). Id. (Silverman and Bloom, J.J., dissenting).
The dissent noted the similarity between the Post case and two previous cases in which the
Appellate Division had reversed the granting of a Yellowstone injunction because complete
protection would be available to the tenant within the time allowance under § 735(4). Id.
(Silverman and Bloom, J.J., dissenting).
The dissenters viewed the legislative purpose of RPAPL § 753(4) to be an attempt to
preclude the use of the Yellowstone doctrine in most residential landlord-tenant situations.
Id. at 698, 464 N.Y.S.2d at 109 (Silverman and Bloom, J.J., dissenting). "In most cases the
statutory relief will be complete and adequate." Id. at 698, 464 N.Y.S.2d at 110 (Silverman
and Bloom, J.J., dissenting). The dissent did, however, note that Yellowstone relief is still
available for the "unusual case." Id. (Silverman and Bloom, J.J., dissenting).
1462 N.Y.2d at 29, 464 N.E.2d at 129, 475 N.Y.S.2d at 825. As was recognized by the
Post Court, a major distinction between the Yellowstone doctrine and § 753(4) is that under
the latter, the civil court, rather than the supreme court, is the proper forum for achieving
the statutory protection. Id. at 24, 464 N.E.2d at 127, 475 N.Y.S.2d at 823; see RPAPL §
753(4) (McKinney Supp. 1984-1985). The New York City Civil Court Act and the state
constitution specify the matters that the city civil court may hear and determine. See N.Y.
CONST. art 6, § 15; C.C.A. §§ 201-212 (McKinney 1963 & Supp. 1984-1985). Section 204 of
the New York Civil Court Act gives the civil court jurisdiction over summary proceedings to
recover possession of real property, to remove tenants, and to render judgment of rent due.
C.C.A. § 204 (McKinney Supp. 1984-1985).
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that the proper forum for settlement of the landlord-tenant dispute is in the civil court. 5 Notwithstanding the Court's recognition
that supreme court Yellowstone injunctions preserve a tenancy by
tolling the cure period while section 753(4), by its terms, does
not, 6 Judge Simons determined that either remedy effectively bars
7
forfeiture of the lease when a tenant timely cures.
" See 62 N.Y.2d at 27-28, 464 N.E.2d at 128-29, 475 N.Y.S.2d at 824-25; see also
RPAPL § 753(4) (McKinney Supp. 1984-1985). The Court pointed both to the jurisdiction
of the civil court over landlord-tenant matters and to the negative effect that Yellowstone
injunctions have had on the expediency of summary proceedings in concluding that continued resort to the supreme court should be avoided. 62 N.Y.2d at 28, 464 N.E.2d at 129, 475
N.Y.S.2d at 825. In support of the Court's contention that Yellowstone injunctions impair
the effectiveness of summary proceedings, Judge Simons cited the crowded supreme court
dockets and the fact that if the landlord does succeed in supreme court, he still is required
to proceed in civil court in order to evict the tenant. Id. The Court reasoned that reallocation of landlord-tenant disputes to the civil court would permit "both parties to avoid the
expense and duplication of effort involved in proceeding in two courts." Id.
"I See 62 N.Y.2d at 26, 464 N.E.2d at 128, 475 N.Y.S.2d at 824. While the Post Court
noted that because § 753(4) does not toll the cure period, the lease, in reality, has already
expired before the civil court acquires jurisdiction, id., the majority concluded that "[u]nless
the Legislature intended the tenancy to continue the amendment is surplusage," id. at 27,
464 N.E.2d at 128, 475 N.Y.S.2d at 824. Prior to Post, lower courts interpreting § 753(4) had
difficulty determining whether it authorizes the continuation of the lease if the defaulting
tenant cures within the ten day statutory period. See Wilen v. Harridge House Assocs., 94
App. Div. 2d 123, 125-26, 463 N.Y.S.2d 453, 455 (1st Dep't 1983) (whether RPAPL § 753(4)
was meant to revive lease is not clear). But see Mannis v. Jiflandrea Realty Co., 94 App.
Div. 2d 676, 678, 463 N.Y.S.2d 3, 6 (1st Dep't 1983) (Milonas, J., concurring) (upon tenant's
cure during statutory period, the integrity of lease is maintained and tenant's rights are
intact).
17 62 N.Y.2d at 27, 464 N.E.2d at 128, 475 N.Y.S.2d at 824. The Court reasoned that
interpreting the statute as authorizing the continuation of the lease appears to be precisely
what the legislature intended. Id.; see Memorandum of Sen. Bogues, reprinted in [1982]
N.Y. LEGIS. ANN. 280 (purpose of statute is remedial: to allow tenant an opportunity to
cure).
After a judgment was entered in favor of a landlord under the old law, the general rule
was that a court of equity would not issue an injunction to stay the issuance or the execution of the warrant. See RPAPL § 749(3) (1979); 14 CARMODY-WAIT (P) 90:330, at 270 (2d
ed. 1967). Under the new law, however, once the tenant has cured the breach it is implicit in
the statute that he will be entitled to remain in possession and will be entitled to renewal of
the lease. See Mannis v. Jillandrea Realty Co., 94 App. Div. 2d 676, 678, 463 N.Y.S.2d 3, 6
(1st Dep't 1983) (Milonas, J., concurring).
The Post Court further concluded that if the amended provision was not intended to
authorize the continuation of the lease, it was unnecessary in light of RPAPL § 753(1). 62
N.Y.2d at 27, 464 N.E.2d at 128, 475 N.Y.S.2d at 824; see Schuller v. D'Angelo, 117 Misc. 2d
528, 531-32, 458 N.Y.S.2d 501, 503-04 (Sup. Ct. N.Y. County 1983). It is clear that the 6
month discretionary stay under RPAPL § 753(1) does not revive the tenancy, but, rather,
merely affords the tenant an opportunity to relocate. See Wilen v. Harridge House Assocs.,
94 App. Div. 2d 123, 126, 463 N.Y.S.2d 453, 455 (1st Dep't 1983). To interpret RPAPL §
753(4) as not reviving the tenancy would, therefore, render the amendment meaningless
since its only purpose would be to delay the eviction, see Mannis, 94 App. Div. 2d at 678,

1985]

SURVEY OF NEW YORK PRACTICE

By vesting the civil court with the authority to grant residential tenants an opportunity to cure a lease default after a determination is rendered against them on the merits, RPAPL 753(4)
serves as a significant means of promoting efficient and expeditious
resolution of landlord-tenant disputes.1 8 Troubled by the obstructive effect that congested supreme court calendars have had on the
expedient resolution of landlord-tenant litigation, the Post Court
availed itself of the opportunity to interpret section 753(4) to mandate the channeling of certain landlord-tenant matters from the
dockets of the supreme court to those of the civil court.19 Notwithstanding these efforts, it is submitted that the application of section 753(4) may present problems after Post that will undermine
objectives that both the legislature and the Court of Appeals
sought to achieve. One potential problem is the use by a tenant's
attorney, in any case involving a somewhat complex default issue,
of an artfully drafted complaint drawn solely to retain continued
access to the supreme court.2 0 As the Court of Appeals in Post concluded, only when complete relief is obtainable in civil court is a
tenant precluded from seeking relief in supreme court.2' In ascer463 N.Y.S.2d at 6 (Milonas, J., concurring), and RPAPL § 753(1) already provides for such a
delay, see RPAPL § 753(1) (1979). Only by recognizing a legislative intent to provide for the
continuation of the tenancy under RPAPL § 753(4) can the entire statute be construed in
harmony. See Schuller, 117 Misc. 2d at 532, 458 N.Y.S.2d at 504.
Is See Post, 62 N.Y.2d at 28, 464 N.E.2d at 129, 475 N.Y.S.2d at 825; Newmann v.
Mapama Corp., 96 App. Div. 2d 793, 796, 466 N.Y.S.2d 331, 335-36 (1st Dep't 1983)
(Silverman, J., concurring).
The new statute has not been free from criticism. See, e.g., Schuller v. D'Angelo, 117
Misc. 2d 528, 531, 458 N.Y.S.2d 501, 503 (Sup. Ct. N.Y. County 1983); Wallach, 'Yellowstone' Revisited I - A Different View of Doctrine, N.Y.L.J., Feb. 21, 1984, at 6, cols. 3-4.
The Schuller court recognized that the statute is problematic because it is "inartfully
drafted and conceptually inconsistent." 117 Misc. 2d at 531, 458 N.Y.S.2d at 503.
,9Post, 62 N.Y.2d at 28, 464 N.E.2d at 129, 475 N.Y.S.2d at 825; see also Wilen v.
Harridge House Assocs., 94 App. Div. 2d 123, 126-27, 463 N.Y.S.2d 453, 455-56 (1st Dep't
1983) (statute provides an alternate forum for litigation concerning defaults curable within
ten days).
20 See Batista, 'Yellowstone' Revisited-An Analysis of New Decision, N.Y.L.J., Aug.
22, 1984, at 2, cols. 4-5. It has been suggested that the practical consequences of the Post
decision may result in continued litigation of landlord-tenant disputes in the supreme court.
See id. at 1, col. 4, at 3, col. 1. Indeed, it has been suggested that when the default issue
involves more than mere nonpayment of rent, a creative attorney can draft his complaint to
allege that the tenant is unable to cure the default within ten days and thereby retain access
to the supreme court. Id. at 2, col. 5. By filing such a complaint in the supreme court, the
expeditious flow of litigation will be hindered since the supreme court will be forced to
determine whether the tenant can obtain civil court relief that is as complete as that
available in the supreme court. Id. at 2, cols. 3-5.
22 Post, 62 N.Y.2d at 28, 464 N.E.2d at 129, 475 N.Y.S.2d at 825.
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taining whether such relief is available, the Post Court reasoned
that the nature of the default and whether it is curable within ten
days, as alleged in the tenant's complaint, are determinative.22
Thus, when a complaint contains allegations indicating that complete relief is unavailable in civil court because the default cannot
be cured within the ten day statutory period, the Post decision
suggests that access to the supreme court remains open.2 3
A further problem raised by the Post decision is whether the
default must be capable of ready cure within the statutory ten
days or, on the other hand, whether a good faith effort24 to begin
cure is sufficient to prevent access to the supreme court.

Most of

the standard form leases in use in New York City explicitly provide that a tenant in default need only commence the cure within
the cure period. 25 The Post Court, on the other hand, without spe2 See id. In Wilen v. Harridge House Assocs., 94 App. Div. 2d 123, 463 N.Y.S.2d 453

(1st Dep't 1983), the court noted that RPAPL § 753(4) was not intended to "bring about a
blanket elimination of Yellowstone injunctions," but, instead, the legislature meant to allocate proceedings to either the civil or supreme court, depending upon the nature of the
default. See id. at 126-27, 463 N.Y.S.2d at 455. While in many cases the default will be
curable within a ten-day period, in many other cases, the court observed, the default will
not be so readily cured. Id. at 127, 463 N.Y.S.2d at 456. For example, when the default
requires the tenant to remove extensive illegal alterations, eliminate an unauthorized use
that cannot realistically be terminated within ten days, or remove a subtenant who refuses
to leave, complete relief is not obtainable in civil court. Id. at 127-28, 463 N.Y.S.2d at 45556. Under those circumstances, resort to Yellowstone injunctions is proper. Id. Moreover,
since there are limits on the power of the civil court, see C.C.A. §§ 212-213 (McKinney 1963
& Supp. 1984-1985), an attorney who wishes to obtain the strategic advantages associated
with litigation in the supreme court may, depending on the nature of the default, be able to
allege that his client is seeking reformation of the lease in addition to a declaration of rights,
see Wilen, 94 App. Div. 2d at 127-28, 463 N.Y.S.2d at 455-56. RPAPL § 753(4) does not
appear to address cases in which a tenant requires affirmative equitable relief available only
in the supreme court, as when reformation of a lease may be required. Id. at 128, 463
N.Y.S.2d at 456. "In such instances the civil court lacks the equitable power to furnish
adequate relief." Id.
22 See Post, 62 N.Y.2d at 28, 464 N.E.2d at 129, 475 N.Y.S.2d at 825; Batista, supra
note 20, at 2, col. 5, at 3, col. 1.
24 See Post, 62 N.Y.2d at 28, 464 N.E.2d at 129, 475 N.Y.S.2d at 825. Compare Wilen v.
Harridge House Assocs., 94 App. Div. 2d 123, 129, 463 N.Y.S.2d 453, 457 (1st Dep't 1983)
with Newmann v. Mapama Corp., 96 App. Div. 2d 793, 796, 466 N.Y.S.2d 331, 335 (1st
Dep't 1983) (Silverman, J., concurring). In Wilen, the court indicated that the question of
whether a good faith effort to begin curing the default is sufficient under RPAPL § 753(4)
remains open. 94 App. Div. 2d at 129, 463 N.Y.S.2d at 457. The concurrence in Newmann,
on the other hand, suggested that the "statutory remedy is not inadequate because in a
particular case the tenant may need more than ten days after adjudication to cure the
breach." 96 App. Div. 2d at 796, 466 N.Y.S.2d at 335 (Silverman, J., concurring). In Newmann, it was strongly urged that the tenant may either cure within ten days, or commence
such cure in good faith within ten days. Id. (Silverman, J., concurring).
25 See Wallach, supra note 18, at 7, col. 1.
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cifically addressing this issue, seems to have suggested that an inability to cure completely within the ten days would provide access
to the supreme court.26 It is suggested that to facilitate best the
policies underlying Post and section 753(4), the proper standard to
determine if complete relief is available in civil court-that is, if
the tenant can "correct [the] breach" within the ten day prescription-should be the tenant's commencement of cure in good faith
within ten days.2
If sound policy reasons militate against a tenant's continued
resort to the supreme court, as declared in Post, it is submitted
that a more comprehensive legislative response is necessary to
achieve this result. More specifically, it is suggested that the civil
court should be given the discretion to extend the ten day cure
period. In this way, allegations of an inability to cure within ten
days could not so easily be used to circumvent civil court

jurisdiction.

8
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28 See Post, 62 N.Y.2d at 28, 464 N.E.2d at 129, 475 N.Y.S.2d at 825. The Post opinion

equated the inability to cure within ten days with the ability to proceed in the supreme
court. Id. Recent appellate division decisions have interpreted Post as authorizing supreme
court relief only in instances in which the default cannot be cured within the statutory
period. See Kosack v. 163-35 Ninth Ave. Corp., 104 App. Div. 2d 360, 360, 478 N.Y.S.2d
1021, 1022 (2d Dep't 1984); Gilmore v. 163-35 Ninth Ave. Corp., 104 App. Div. 2d 356, 356,
478 N.Y.S.2d 1021, 1021 (2d Dep't 1984); Brodsky v. 163-35 Ninth Ave. Corp., 103 App. Div.
2d 105, 109, 478 N.Y.S.2d 1017, 1020 (2d Dep't 1984) (per curiam).
27 By judging if complete relief is available in civil court by a good faith commencement
of cure standard, the civil court will, it is submitted, have jurisdiction over a greater number
of cases. Defaults that might not be completely cured within the ten day period will still
properly be brought in civil court if the tenant, in good faith, is able to, and in fact does,
begin to cure within that period. As a consequence, more landlord-tenant litigation will be
channeled to the civil court and the objectives of the Post decision will more effectively be
carried out.
28 Cf. Wilen v. Harridge House Assocs., 94 App. Div. 2d 123, 128, 463 N.Y.S.2d 453, 456
(1st Dep't 1983). The Wilen court indicated that the statute is "inartfully drawn" if it was
designed to allow the civil court to extend the ten day period in appropriate circumstances,
as it is silent on such discretionary power. Id. The court acknowledged that if such power
does indeed exist, there would be no need for supreme court-Yellowstone relief. Id.

